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The bottom line is that in 

most locations, the new 

requirements will amount to a 

moratorium on new permits

At the upcoming September 
2024 Oregon Water Resources 
Commission meeting, the com-

mission will consider adoption of a 
new set of rules that will fundamentally 
change the way groundwater is allocated 
in Oregon. Given the nursery industry’s 
dependence on groundwater, these new 
rules have significant implications for 
growers.

Since 2016, the Oregon Water 
Resources Department has been under 
increasing public pressure for its failure to 
manage groundwater in a sustainable man-
ner. For nursery and greenhouse growers, 
the adoption of the new rules means it is 

increasingly unlikely that you will be able 
to acquire new groundwater rights. 

Over-appropriation meets reality
Oregon’s surface streams have been 

closed to new irrigation water rights for 
many years due to over-appropriation. 
However, in most parts of the state, 
OWRD has continued to issue new 
groundwater rights. 

In 2022, that changed when the 
Oregon Water Resources Commission 
— a 7-member citizen commission — 
instructed OWRD staff to stop issuing 
new groundwater rights unless sufficient 
hydrologic data exists to show the new 
use would not impair the aquifer or 
hydrologically connected streams. The 
commission then directed OWRD staff to 
reexamine how the state allocates ground-
water and to undertake rule revisions to 
revamp the state’s groundwater per-
mitting rules. 
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Legal Access

The new groundwater allocation rules 
are the result of that two-year public process. 

Under the current rules, OWRD must 
approve a new groundwater application 
unless available data shows that the pro-
posed use would not ensure preservation of 
the public welfare. As a result, the default 
has been approval of most new groundwater 
applications. This process has given minimal 
consideration to the long-term impacts to 
underground aquifers and hydraulically con-
nected surface waters. 

The proposed rules make three major 
changes to the groundwater allocation 
system. 

•	 First, the rules provide that 
OWRD cannot issue a new per-
mit unless available data show 
that aquifer levels will be main-
tained in a “reasonably stable” 
condition. 

•	 Second, the rules require denial of 

a new groundwater application if 
an applicant cannot prove that the 
groundwater use would not inter-
fere with surface water flows. 

•	 Third, the rules provide that if 
sufficient hydrogeologic data 
(at least 5 years’ worth) is not 
available to make these determi-
nations, OWRD must deny the 
permit application. 

A de facto moratorium
There are many technical details 

associated with the “reasonably stable” 
determination. However, the bottom line 
is that in most places around Oregon, the 
requirements in the new rules will amount 
to an outright moratorium on new 
groundwater permitting. In circumstances 
where insufficient data is available, it will 
be extremely expensive and time consum-
ing for a grower to hire the experts needed 

to prove that the new groundwater use 
will not impair the aquifer. 

The new rules could be a benefit to 
existing nursery operations with senior 
water rights. By preventing new ground-
water appropriations, the rules will limit 
competition for this scarce resource. 

However the rules will pose a sig-
nificant hurdle for new and existing 
operations seeking to expand on to new 
acreage. Those growers will now need to 
look largely to the water right transfer 
process to acquire new water rights. 

We briefly addressed the water right 
transfer process in the March 2021 edi-
tion of Digger. In future articles, we will 
explore this topic in greater detail.

Other options available to secure irri-
gation water for new acreage may include 
the conserved water allocation program, 
aquifer storage and reuse, and mitigation 
programs. The availability of these alter-
native approaches to groundwater acquisi-
tion will become increasingly important in 
the years to come. 

OWRD will need to ensure that it has 
the staff and expertise available to man-
age the anticipated influx of new demand 
for these alternatives to new groundwater 
permits.

For more information on OWRD’s 
groundwater allocation rulemaking, go to 
TinyURL.com/OWRDRulemaking. 

Water rights transfers
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water rights 
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